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Lawyer	Up:	
Legal	Mashup	for	Filmmakers	

	

Presented	by:	
Deborah	Gonzalez,	Esq.	
Jonathan	Mason,	Esq.	

	
	

		
	

	This	presentation	is	for	educational	purposes	
only	and	does	not	constitute	legal	advice.		It	
is	recommended	that	you	seek	legal	counsel	
for	specific	matters.					
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DISCLAIMER	
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Deborah	Gonzalez,	Esq.	
@dg_iplaw	
	
	

Introductions	

Jonathan	B.	Mason,	Esq.	
@atlshowbizlaw	

Overview	

* This	three-hour	session	will	cover	the	three	
C’s	of	filmmaking	law:	copyrights,	contracts	
and	clearances.		In	addition	it	will	offer	
insights	into	the	status	of	the	film	and	TV	
industries,	review	of	some	of	the	latest	
Hollywood	legal	disputes,	special	
considerations	when	casting	minors,	
insurance	and	financial	concerns,	and	more.	
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Movie	Statistics	

Movie	Statistics	
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Movie	Statistics	

Movie	Statistics	
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Movie	Statistics	

Source:		http://www.the-numbers.com/market/		

What	do	all	these	numbers	mean?	

The	sure	box	office	bet:	
* Comedy	
* PG-13	
* Original	Screenplay	
*  Live	Action	
* Distributed	by	Warner	Bros.	
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What	do	all	these	numbers	mean?	

The	second	sure	box	office	bet:	
* Adventure	
* R	
* Based	on	Fiction	Book	or	Short	Story	
* Animation/Live	Action	
* Distributed	by	Disney	

	

Players	

*  Film	Studios	(Paramount,	Warner,	Disney)	
* Production	Companies	(Miramax,	Castle	Rock,	
New	Line	Cinema,	Pixar)	
* Distributors	(Tristar	Pictures)	
*  Independents	(Artisan)	
* Exhibitors	(AMC,	Regal	Cinemas)	
*  Festivals	(Sundance,	Cannes,	Tribeca,	AFF)	
* Academy	of	Motion	Pictures	Arts	and	Sciences	
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*  The	Focus	–	Person	or	Event	
*  What	if	famous,	a	public	official	or	a	public	figure?	
*  Family	
*  Friends/Enemies	
*  Community/Other	Stakeholders	
*  The	Media	
*  Press/Social	Media	
*  Broadcast/Cable	Networks	
*  PBS,	Online	Streaming	

Special	Doc	Players	

* Directors	
* Producers	
* Screen	writers	
* Actors	(Managers,	Agents,	etc.)	
* Casting	Directors	
* Music/Art	Directors/Supervisors	

Players	
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Copyrights 	 	 		

What	is	copyright?	
	
Copyright	is	a	form	of	protection	grounded	in	
the	U.S.	Constitution	and	granted	by	law	for	
original	works	of	authorship	fixed	in	a	tangible	
medium	of	expression.	Copyright	covers	both	
published	and	unpublished	works.		
	

Copyrights 	 	 		

Bundle	of	Rights	
	
	Right	to	Reproduce	the	Work:	the	right	to	copy,	
imitate,	reproduce,	duplicate	or	transcribe	the	work	in	
fixed	form.		
	
Right	to	Derivative	Works:	the	right	to	modify	the	
work	to	create	a	new	work.	A	new	work	that	is	based	
upon	an	existing	work	is	a	"derivative	work".		
	
Right	to	Distribution:	the	right	to	distribute	the	work	
to	the	public	by	sale,	rental,	lease	or	lending.		
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Copyrights 	 	 		

Bundle	of	Rights	(cont).	
	

Public	Display	Right:	the	right	to	show	a	copy	of	the	work	
directly	to	the	public	(e.g.,	hanging	up	a	copy	of	a	painting	
in	a	public	place)	or	by	means	of	a	website,	film,	slide,	or	
television	image	at	a	public	place	or	to	transmit	it	to	the	
public.		
	
Public	Performance	Right:	This	is	the	right	to	recite,	play,	
dance,	act	or	show	the	work	at	a	public	place	or	to	
transmit	it	to	the	public.		
	

	

Copyrights 	 	 		

	
What	does	copyright	protect?	
	
Copyright,	a	form	of	intellectual	property	law,	protects	
original	works	of	authorship	including	literary,	dramatic,	
musical,	and	artistic	works,	such	as	poetry,	novels,	
movies,	songs,	computer	software,	and	architecture.	
Copyright	does	not	protect	facts,	ideas,	systems,	or	
methods	of	operation,	although	it	may	protect	the	way	
these	things	are	expressed.	
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Copyrights 	 	 		

When	is	my	work	protected?	
	
Your	work	is	under	copyright	protection	the	moment	it	is	
created	and	fixed	in	a	tangible	form	that	it	is	perceptible	
either	directly	or	with	the	aid	of	a	machine	or	device.		
	
Do	I	have	to	register	with	to	be	protected?	
	
No.	In	general,	registration	is	voluntary.	Copyright	exists	
from	the	moment	the	work	is	created.	You	will	have	to	
register,	however,	if	you	wish	to	bring	a	lawsuit	for	
infringement	of	a	U.S.	work.	
	
	

Copyrights 	 	 		

	
	

Other	Issues:	
* Public	Domain	
* Creative	Commons	License	
* Fair	Use	
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What	is	Fair	Use?	

	In	certain	circumstances,	allows	for	use	of	
copyrighted	material	without	permission	from	
the	rights	holder.	

	
	* 	Encourages	scholarship,	criticism	and	

	commentary.	
	* 	Analysis	of	four	factors	must	be		applied	on	a	

	case-by-case	basis.	
	* 	Disputed	uses	are	decided	by	federal	

	courts.	
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Fair	Use	Factors	
	17	U.S.C.	§	102		

	
	
(1)	 	 	the	purpose	and	character	of	the	use,	including	whether	

	such	use	is	of	a	commercial	nature	or	is	for	nonprofit	
	educational	purposes;	

	(2)	 	the	nature	of	the	copyrighted	work	(fact	based	or	highly	
	creative);	

	(3)	 	the	amount	and	substantiality	of	the	portion	used	in	
	relation	to	the	copyrighted	work	as	a	whole;	and	

	(4)	 	the	effect	of	the	use	upon	the	potential	market	for	or	
	value	of	the	copyrighted	work.	

	

11/6/15	22	
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Limitation:	Scènes	à	faire	

*  Scène	à	faire	(French	for	"scene	to	be	made"	or	
"scene	that	must	be	done";	plural:	scènes	à	faire)	is	a	
scene	in	a	book	or	film	which	is	almost	obligatory	for	
a	genre	of	its	type.		

*  In	the	U.S.	it	also	refers	to	principle	in	copyright	law	in	
which	certain	elements	of	a	creative	work	are	held	to	
be	not	protected	when	they	are	mandated	by	or	
customary	to	the	genre.	
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Limitation:	Scènes	à	faire	

	Under	the	doctrine	referred	to	as	"Scènes	à	faire"	any	
"expressions"	that	are	standard,	stock,	or	common	to	
a	particular	topic	are	excluded	from	copyright	
protection.		

	
*  Copyright		affords	no	protection	to	“scenes	a	
faire”	(characters,	settings	or	events	which	
necessarily	follow	from	a	certain	theme	or	plot	
situation).			

	
11/6/15	24	
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Limitation:	Scènes	à	faire	

				Court:		Movie	about	the	South	
Bronx	would	need	to	feature	
drunks,	prostitutes,	vermin	(rats,	
in	the	accused	and	copyrighted	
works),	and	derelict	cars.		

11/6/15	25	

Copyrights 	 	 		

	
	

From	Shakespeare	to	Shakesgnome	
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*  The	Film	
*  Original	Source	Film	was	based	on		
*  Screenplay/Script	
*  Music:	Score	vs	Songs	
*  Artwork/Photographs	
*  The	Actor’s	Performance?????		
*  Derivatives	of	the	Film	(sequels,	promotional	items,	
etc.)	

Copyrights	in	a	Movie	

Copyrights	in	a	Movie	
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A	photographer	who	once	licensed	a	shark	
photograph	to	Apple	for	a	Steve	Jobs	presentation	
says	producers	didn't	get	his	consent.	
	
http://www.hollywoodreporter.com/thr-esq/universals-steve-jobs-suffers-
copyright-835654	
	
https://www.documentcloud.org/documents/2494491-jobs-lawsuit.html	
	
	

	
	

Photography	in	a	Movie	

	
	
	
	
	
	

Rihanna	sued	by	famed	fashion	photographer		

David	LaChapelle	over	'copycat'	S&M	video	
	
	
	

30	
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Rihanna	sued	by	famed	fashion	photographer		

David	LaChapelle	over	'copycat'	S&M	video	
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Rihanna	sued	by	famed	fashion	photographer		

David	LaChapelle	over	'copycat'	S&M	video	
	
	
	

32	
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Rihanna	sued	by	famed	fashion	photographer		

David	LaChapelle	over	'copycat'	S&M	video	
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Rihanna	sued	by	famed	fashion	photographer	

David	LaChapelle	over	'copycat'	S&M	video	
	
	

34	



11/6/15	

18	

	
	

Google	ordered	to	remove	anti-
Islamic	film	from	YouTube	(2013)	

	
	

	
Garcia	v.	Google,	Inc.	
	
	
http://news.yahoo.com/google-ordered-remove-anti-islamic-film-

youtube-165609763--sector.html	
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Idea	Submissions	

Two	types	of	cases:	
*  Circumstances	that	must	exist	in	order	for	a	contract	
or	confidential	relationship	to	exist	between	the	
person	who	submits	the	idea	and	the	person	to	whom	
it	is	submitted	to.	
*  Once	that	relationship	is	found,	the	characteristics	of	
an	idea	must	have	in	order	to	be	protected.	

	

	
Desny	v.	Wilder,	299	P.2d	257	(Cal.	1956)	
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Creating	an	Implied	Contract	

	

1.  STATE	YOU	EXPECT	TO	BE	PAID.	

2.	GET	AN	ACKNOWLEDGEMENT.		
	
3.	CREATE	A	PAPER	TRAIL.	
	
4.	CONFIDENTIALITY.		

CA	–No	Novelty	Requirement	
NY	–	Novelty	is	Required	

	It	is	important	to	note	that	unlike	in	a	copyright	context,	in	
California,	the	idea-theft	plaintiff	may	not	be	required	to	show	
that	his	idea	was	“novel”	or	“unique”	in	order	to	state	a	claim	
for	idea	theft.		
		
	New	York	follows	majority	rule:		“Novelty”	is	required	to	pursue	
an	idea-theft	claim	based	on	an	implied	contract	theory.			
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How	I	Became	An	Elephant	
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	How	I	Became	An	Elephant	–	
Let’s	Talk	–	Does	She	Have	a	Case?	

UPDATE:	Summary	of		
CA	Law	

Copyright	vs	Idea	Submission	Article	(1998)	
http://www.kgmslaw.com/kulikart2.html	
List	of	elements:	
*  There	must	be	an	idea	
*  The	idea	must	be	offered	for	sale	
*  The	person	receiving	the	idea	must	reasonably	understand	

that	P	expects	to	be	compensated	if	his	idea	is	used	
*  The	D	must	have	actually	used	the	idea	
*  No	independent	creation	
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Trademarks 	 	 		

* Words	or	symbols	used	to	identify	a	source	in	
commerce.	

*  In	today’s	world	related	to	branding.	

*  Infringement	occurs	if	and	when	customers	are	
confused	between	the	two	marks	because	they	are	
too	similar.	

Trademarks 	 	 		

* Difference	between	™	and	®	

* Dilution	or	diminution	of	value	of	trademark		
*  Facebook	vs.	Lamebook	(settled/disclaimer)		

* Trademarks	help	in	Social	Media	–	for	domain	
names,	social	media	accounts,	etc.	
*  XXX.	Domain	–	Cybersquatting	
*  Twitter	account	policy	–	Twitter	now	owns	Tweet®		
*  SEO	–	Keyword	Ads		
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* The	Movie	Name	
* The	Movie	Producer/Studio/Distributor	Logos	
* GA	Logo	(for	tax	incentive)	

Trademarks	in	Movies	

	
TRADEMARKS	IN	FILM		

AND	TELEVISION	

*  If	using	or	discussing	the	product	in	an	every-day	way,	
permission	may	not	be	needed.	
*  If	heavily	featuring	or	emphasizing	a	product,	
advisable	to	seek	permission.	
*  Be	careful	about	disparaging	a	product	or	service	
(including	making	sure	the	product	is	not	a	
counterfeit)	e.g.	Hangover	2	Louis	Vuitton	scene.	
*  Consider	possible	opposition	from	owners	of	similar	
marks,	even	if	in	different	classes.		
		 48	
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Trademarks 	 	 		

Disney:	Frozen	vs.	Frozen	Land	
http://www.hollywoodreporter.com/thr-esq/disney-files-

trademark-lawsuit-frozen-667617		

Trademarks 	 	 		

Exxon	vs.	FXX	
http://www.hollywoodreporter.com/thr-esq/fox-exxonmobil-

hit-breaks-fxx-833113		
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Trademarks 	 	 		

Non-traditional	Trademarks:	YUUUP!	
http://lizerbramlaw.com/2012/04/19/nontraditional-trademarks-

a-lawsuit-over-yuuup/		
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Ben	&	Jerry’s	v.	Ben	&	Cherry’s	
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	Porn	maker	settles	with		
Ben	&	Jerry’s	Over	Trademarked	Titles	

So	much	for	"Boston	Cream	Thigh”	and	“Peanut	Butter	D-Cups.”		
	
	
	
	
	
	
	
	
	

Porn	maker	settles	with	Ben	&	JERRY’S	OVER	
TRADEMARKED	TITLES		

	 53	

*  A	North	Hollywood	pornography	studio	has	agreed	to	not	release	
products	with	titles	and	packaging	that	take	inspiration	from	Ben	&	
Jerry's	trademark	ice	cream	flavors.		

*  The	porn	maker	Caballero	Video,	also	know	as	Rodax	Distributors	
Inc.,	has	reached	a	settlement	with	Ben	&	Jerry's,	according	to	the	
law	firm	representing	the	sweets	maker.	The	porn	company	will	
comply	with	a	court	order,	filed	Monday,	to	not	sell	products	
including	the	10	titles	in	its	"Ben	&	Cherry's"	series.		

*  http://www.latimes.com/entertainment/envelope/cotown/la-et-ct-
porn-ben-jerrys-20130730,0,6938730.story	

LOUIS	Vuitton		
HANGOVER	2	

		

54	
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LOUIS	Vuitton		
HANGOVER	2	

Two	Issues:		
	
First ,	 Louis	 Vuitton	
claims	 Warner	 Bros.	
never	got	permission	 to	
use	its	trademark.		
	
Second,	 Louis	 Vuitton	
claims	 that	 the	 luggage	
i n	 t he	 mov i e	 i s	 a	
knockoff.	

55	

	
'HANGOVER	2'		

Warner	Bros.	Crushes	Louis	Vuitton	
in	Luggage	War	

*  But	the	judge	ruled	...	Warner	Bros.	didn't	do	anything	
wrong	because	the	use	of	the	bag,	in	conjunction	
with	the	joke	made	by	Zach's	character	(Alan),	was	an	
artistic	expression	protected	by	the	1st	Amendment.		
	
Read	more:	
http://www.tmz.com/2012/06/18/hangover-2-warner-
brother-louis-vuitton/#ixzz2JK38ZbBz		

56	
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Motion	Picture	Academy	Sues	Party		

Planner	Over	Oscar	Party	Props	
	

57	

	
	
	
	
	
	
	
	
	
	
	
	

	Atlanta	Braves	File	Trademark		
Opposition	Against	Disney’s	Trademark	Applications	for	“BRAVE”		

	
	
	
	
	
	
	
	
	

Atlanta	Braves	File	Trademark		
Opposition	Against	Disney’s	Trademark	Applications	for	“BRAVE”	

	

58	
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Producing	Films:		
Studio	Model	

*  First	film	in	Fort	Lee,	New	Jersey:	1907	Thomas	
Edison’s	“Rescued	from	an	Eagle’s	Nest”			

	(http://fortleefilm.org/history.html)	
*  1920’s	to	WWII	–	studios	controlled	everything	–	
film	financing,	production,	distribution	and	
exhibition;	directors	and	actors	exclusive	long-
term	studio	contracts	
* After	WWII	–	television	and	antitrust	litigation;	
actors/directors	film-by-film	model	

	

Producing	Films:		
Studio	Model	

* Still	some	multi-film/project	contracts	w/	some	
major	studios	
* Major	studios	have	funds	for	preliminary	steps	
and	have	arrangements	with	banks	for	the	
production	phase	OR	
* Co-financing	agreements	between	studios	
* Off-balance	sheet	financing	–	interests	in	films	
are	syndicated	to	outside	investors	
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Producing	Films:		
Acquiring	Rights	

* Expression	of	idea	from	original	idea/pitch	to:	
existing	play,	book,	screenplay,	treatment	for	a	
screenplay.	
* Option	agreement	–	one	year	+	options	of	
extensions;	may	include	conditions	for	the	
extensions	(such	as	secured	financing,	attached	
talent,	etc.)	
* Broadest	rights	–	right	to	distribute	in	ALL	
FORMATS	presently	known	and	may	be	invented	

	

Producing	Films:		
Acquiring	Rights	

* Domestic	and	international	release;	home	video	
market;	broadcast	and	cable	television	(including	
pay	per	view/on	demand),	and	Internet	
distribution	(streaming,	Netflix,	etc.)	
* All	rights	in	all	characters	embodied	in	property:	
remakes,	sequels,	prequels,	spin-offs,	all	
derivative	works	
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Producing	Films:		
Acquiring	Rights	

Literary	Option/Purchase	Agreement	
*  Length	of	initial	option	period	&	extensions	
*  Price	of	option	periods	&	extensions	
*  Setup	bonuses	
*  Purchase	price	of	all	rights	
*  If	there	are	additional	writing	services	to	be	rendered	
*  Rights	granted,	rights	reserved,	reversion	of	rights	
*  Holdbacks,	rights	of	first	negotiation	&	matching	rights	
*  Credits	

	

Producing	Films:		
Acquiring	Rights	

* Memorandum	Agreement	
* Grant	of	Rights	
* Representations	&	Warranties	
* Seller’s	Remedies	
* Master	Use	License	–	for	Music	–	with	the	record	
company	
*  Film	Synchronization	&	Performance	License	–	w/
publisher	
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Life	Story	Rights	

* With	factual	stories	the	problem	is	to	obtain	the	
rights	so	as	not	to	be	sued	for	defamation,	invasion	
of	privacy	and/or	the	violation	of	publicity	rights.	
* Sometimes	First	Amendment	offers	protection.	
* Option	Purchase	Agreement	
	

	

Life	Story	Rights	

*  Length	of	initial	option	period	&	extensions	
* Price	for	the	option	periods	&	extensions	
* Setup	bonuses	
* Purchase	price	for	rights	
* Rights	granted	(can	be	specific	to	a	specific	period	in	
a	person’s	life,	or	specific	events)	
* Control	over	the	screenplay	&	degree	of	
fictionalization	permitted	
* Use	of	copyrighted	works	created	by	the	subject	
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Life	Story	“Fair	Use”	

* Public	interest	vs.	copyright	holders	
*  From	publically	available	and	“published	
material”	(unauthorized	biographies)	
* The	protection	afforded	to	filmmakers	who	act	like	
journalists–dealing	with	Chevron.	
*  Press	Credentials/Press	priveledges	
* The	same	set	of	laws	for	non-fiction	print	and	
documentary.	

	

Documentary	“Fair	Use”	

http://www.cmsimpact.org/fair-use/best-practices/documentary/documentary-
filmmakers-statement-best-practices-fair-use		
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Defamation	

* Defamation	–	accuracy	in	story	telling	
*  That	you	were	not	negligent	in	the	making	of	the	film	
or	in	its	depiction	of	any	persons	or	companies	
*  Take	careful	notes	regarding	your	sources	–	date,	time,	

location	of	interviews,	etc.	

*  If	you	record	the	interviews	ask	permission	before	
each	interview	at	the	start	of	the	recording	
* Must	investigate	and	corroborate	any	allegations	
made	by	one	party	to	another.	
*  Confirm	time,	date	and	location	of	all	major	events	

Defamation	
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Defamation	
	https://www.documentcloud.org/documents/2496618-heller.html	

In	a	$110	million	defamation	lawsuit	filed	against	producers	
and	others	connected	with	Straight	Outta	Compton,	Jerry	
Heller	slams	the	hit	film:	
	

	-falsely	portraying	him	as	responsible	for	the	break-up	of	the	rap	act	
	consisting	of	Dr.	Dre,	Ice	Cube,	Eazy	E	and	others.		

	
	-didn't	take	advantage	of	the	artists,	didn't	withhold	a	$75,000	check	
	from	Ice	Cube,		

	
	-wasn't	enjoying	lobster	brunches	while	contracts	were	being	finalized	

	
	-wasn't	fired	by	Eazy	E	(and	more).	

Defamation	
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Defamation	

Andrew	Greene	says	the	film	changed	his	
nickname	from	"Wigwam"	to	"Rugrat,"	but	that	
his	likeness	was	unmistakable	and	that	the	film	
"portrayed	[him]	as	a	criminal,	drug	user,	
degenerate,	depraved,	and/or	devoid	of	any	
morality	or	ethics."	

Rights	of	Privacy	

*  Is	the	information	newsworthy	or	of	public	
interest?	
* Waivers/signed	releases	from	all	parties	depicted	
on	film	
*  Invasion	of	Privacy	
*  Do	not	publicize	a	private	fact	if	that	information	is	
not	of	legitimate	public	concern	and	if	the	publication	
of	that	fact	would	be	deemed	highly	offensive	to	the	
ordinary	person.	

* The	Borat	case	
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Rights	of	Publicity	

* The	right	of	publicity	prevents	the	unauthorized	
commercial	use	of	an	individual's	name,	likeness,	or	
other	recognizable	aspects	of	one's	persona.	It	
gives	an	individual	the	exclusive	right	to	license	the	
use	of	their	identity	for	commercial	promotion.	
*  Voice-likeness	
*  State	Statutory	or	Common	Law	
*  Sometimes	under	Right	of	Privacy	or	Unfair	
Competition	

Other	Doc.	Concerns	

*  Filming	Permits	
* Religious	Overtones	
* Political	Advocacy	
*  International	Censorship	–	The	Square	
* Ethics	–	how	far	do	you	go	for	the	story?		For	the	
film?	

	



11/6/15	

39	

Production/Financing/Distribution	
Deal	(RF&D)	

* Studio	engages	producer	to	oversee	
development	of	the	script	
*  	Recruitment	of	director	and	lead	actors	
*  If	studio	decides	to	go	forward,	produce	the	film	
* Studio	agrees	to	put	up	funds	for	development	
of	script	
* Studio	agrees	to	finance	production	of	film	

	

	

Production/Financing/Distribution	
Deal	(RF&D)	

*  Studio	has	the	right	to	review	and	approve	the	budget,	
the	shooting	schedules	&	all	creative	elements	
*  Studio	has	the	right	at	its	discretion	to	abandon	the	
project	at	any	time	
*  Studio	reserves	total	control	over	decisions	concerning	
distribution	and	marketing	
*  Studio	owns	all	rights	to	the	film	and	in	the	underlying	
property	unless	it	does	not	produce	the	film	
*  Producer	is	exclusive	or	on	call	once	shooting	begins	

	

	



11/6/15	

40	

Production/Financing/Distribution	
Deal	(RF&D)	

* Producer	fees	from	$100,000	to	$2,000,000	
* Average	$300,000	-	$400,000	
* Plus	%	of	contractually	determined	net	Or	a	share	of	
so-called	“first	dollar	gross”	from	gross	film	rental,	
adjusted	gross,		or	other	prior	to	breakeven	AS	AN	
ADVANCE	against	share	of	net	profits.	

	

	

Production/Financing/Distribution	
Deal	(RF&D)	

1.  Pre-production:	budget,	full	cast	&	crew	is	assembled,	
locations	are	scouted,	sets	are	built,	costumes	and	
props	are	made,	actors	rehearse	scenes	(the	read-
through)	GA	Camera	Ready	Communities	

2.  Principal	Production:	Actual	shooting	of	film	
3.  Post-production:	technical	enhancements	and	

corrections;	re-shoots,	overdubs	of	dialog,	special	
effects;	distribution	department	(trailers,	billboards,	
broadcast	commercials,	press	releases,	personal	
appearances,	social	media	and	online	fan	sites,	etc.)	
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WHAT	IS	A	CONTRACT?	

	
A	legally	binding	agreement		

between	two	or	more	competent	
parties.	

	

* All	contracts	are	written.		They	should	be,	but	
you	have	heard	of	“oral	contracts.”		Oral	
contracts	are	difficult	to	prove	and	as	one	of	
my	colleagues	stated,	“not	worth	the	paper	
they	are	not	written	on.”		Written,	signed,	and	
preserved	are	the	best	contracts	for	enforcing	
your	rights.	

Contract	Myths	
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*  All	contracts	are	long.		Not	necessarily	so.		
Contracts	MUST	meet	certain	requirements	and	
contain	certain	terms	so	there	is	no	vagueness	as	
to	what	each	party	must	do.		But	a	contract	can	
be	a	simple	1-page	letter	or	a	90-page	treatise.		
One	of	these	requirements	is	what	lawyers	call	
“consideration”	–	each	party	agrees	to	give	
something	or	forego	something	of	value	to	the	
other	party.	

Contract	Myths	

* All	contracts	are	valid.			Contracts	are	only	
valid	if	they	are	for	a	legal	purpose.	So	you	
can’t	sign	a	freelance	contract	to	defame	
(falsely	make	a	statement)	someone	in	your	
film	or	television	show.		

Contract	Myths	
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*  All	contracts	are	“as	is.”		The	first	contract	should	
be	looked	at	as	an	invitation	for	discussion	or	
what	we	call	“negotiation.”		Read	the	entire	
contract,	seek	legal	review,	and	if	something	
stands	out	to	you	or	you	feel	is	missing,	start	to	
negotiate.		The	worse	that	can	happen	is	you	
actually	get	what	you	want,	so	make	sure	you	
want	it.	Also	keep	in	mind	you	have	the	most	
leverage	BEFORE	you	sign	–	so	don’t	sign	until	
you	are	absolutely	ready.	

Contract	Myths	

*  Contracts	make	things	messy.		Contracts	
preserve	working	relationships	and	
friendships	in	the	industry.		Trust	me	-	they	do	
eventually	end	–	that’s	where	you	sign.	

Contract	Myths	
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BREACH	OF	CONTRACTS	

	

* Performance	Specifics	
* Due	Dates	
* Parole	Evidence	Rule	
* Ambiguity	

REMEDIES	

	

* Specific	Performance	
* Reformation	
* Rescission	
* Restitution	
* Damages	
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Writer’s	Agreement	

* The	writing	services	to	be	performed	
* Writing	and	reading	periods	
* Payments	for	each	writing	step	&	guarantees	(by	
due	date)	
* Sole	&	shared	screenplay	credit	bonuses,	if	any	
*  1st	opportunity	to	write	on	subsequent	productions	
* Passive	royalties	
* Credit		
	

	

Writer’s	Agreement	

* The	writer	needs	to	be	a	member	of	the	Writer’s	
Guild	of	America,	the	labor	union	for	professional	
writers.	
* WGA	members	can	only	work	on	projects	where	the	
production	entity	is	a	signatory	to	the	“Writer’s	Guild	
of	America	Basic	Agreement.”	
* The	WGA	determines	the	writing	credits	for	the	film.	
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Screenwriter	Agreement	

*  Grant	of	rights	
*  Representations	&	Warranties	
*  Indemnities	
*  Producer’s	Control	
*  Remedies	
*  Suspensions	&	Terminations	
*  Insurance	
*  Immigration/Naturalization	
*  Publicity	

	

Agreements	

* Director	Agreement	
*  Basic	Terms	
*  Standard	Terms	

* Performer/Actor	Agreement	
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Talent	Contracts	

For	talent	=	personal	service	contracts	and	include	
acquisition	of	rights	owned	or	controlled	by	the	
talent.	
	
Many	are	long-term	&	may	or	may	not	be	exclusive	
=	usually	on	a	project-by-project	basis.	
	
“unique,	intangible,	and	often	highly	idiosyncratic	
talents	of	individual	performers	or	artists.”	
	

Performer	Agreement	

*  Performer’s	Services	
*  Grants	of	rights	
*  Compensation;	additional	payments	
*  Representations	&	warranties	
*  Indemnities	
*  Credit	
*  Producer’s	Control	
*  Lender’s	Remedies	
*  Suspensions	&	terminations	
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Performer	Agreement	

*  Insurance	
*  Immigration/naturalization	
*  Expenses	
*  Compliance	w	guarantor’s	instructions	
*  Publicity	
*  Right	to	withhold	
*  Assignment	
*  Guild	membership	
*  Negotiated	Perks	

	

Performer	Agreement	

* Nudity	Rider	
* Consultation	Rights	
* Wardrobe	
* Confidentiality/No	reveal	of	plot	twists	
* Social	Media	Guidelines	
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Contracts	with	Minors	

* Minor	under	18	years	of	age	

* A	minor	can	disaffirm	a	contract	–	generally.	

* Cannot	disaffirm	if	contract	signed	by	parent/legal	
guardian.	
*  Shields	v	Gross	(NY,	1983)	

	

Contracts	with	Minors	

Parental	management	agreement	may	include:	
*  Clause	where	parent	relinquishes	custody,	control,	
or	earnings	of	a	minor	
*  Covenant	that	the	parent(s)	will	not	interfere	w	the	
performance	of	a	minor’s	services	under	the	
contract	
*  Sometimes	guarantee	the	obligation	of	the	
performance	by	the	minor	
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Contracts	with	Minors	

CA	Family	Code	Sec.	6750		
*  Between	minor	&	talent	agency	
*  Court	approval	for	minor	contracts	–	restricts	the	
minor’s	ability	to	disaffirm	a	contract	

	

CA	Family	Code	Sec.	6752	
*  Coogan	Trust	Accounts	(2003	Amendment)	
*  15%	of	child’s	gross	income	

	
	

Contracts	with	Minors	

	

NY	Child	Performer	Education	&	Trust	Act	
*  15%	of	child’s	gross	income	in	trust	
* Minor	must	meet	educational	standards		
* Minor	needs	a	work	permit	(NY	Labor	Law	Sec.	151)	
*  Employers	must	provide	education	to	minors	(NY	
Labor	Law	Sec.	152)	
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Contracts	with	Minors	

	

NY	Arts	&	Cultural	Affairs	Law	Sec	35.03	
* Minors	in	entertainment,	arts,	sports	
* Models	=	Sec	35.05	
*  Judicial	approval	of	minors’	contracts	
*  Is	it	required?		Not	if	the	contract	is	reasonable	and	
provident	to	the	minor	
* Prinze	v	Jonqs,	345	NE2d	295	(NYCtApp	1976)	

	
	

UPDATE:	Labor	Agreements	
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* Product	placement	is	the	act	of	putting	
products	in	your	film	because	the	product	
manufacturer	has	requested	it	(and	either	
paid	a	fee	or	supplied	in-kind	products	for	the	
film).		

Product	Placement	

* There	are	a	number	of	agencies	out	there	that	
actually	place	products	or	help	identify	
products	for	specific	films.		This	is	pretty	
straightforward	and	works	the	same	for	
promotional	tie-ins	and/or	cross-promotions.		

Product	Placement	
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* On	the	other	hand,	many	filmmakers	want	to	
use	certain	products	in	their	films	to	make	the	
films	more	realistic	or	to	give	a	reference	for	
the	audience	as	to	time	or	place.		

Product	Clearances	

* Prior	to	any	filming	a	script	should	be	given	to	
an	attorney	or	script	clearance	company	to	
review	and	identify	any	products	and/or	
service	marks	that	need	to	be	cleared	(gotten	
permission	to	use)	for	the	film.		Script	
clearance	reports	with	issues	to	resolve	and	
recommendations	are	important	since	you	will	
need	Errors	&	Omissions	(E&O)	insurance	for	
your	project	distributor.		

Product	Clearances	
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* However	you	cannot	get	E&O	without	a	clean	
clearance	report	as	it	can	lead	to	possible	
legal	exposure	for	copyright	and	trademark	
violations.	

Product	Clearances	

* Product	clearances	are	one	of	many	
clearances	required	for	your	film	project.		
Others	include:	talent	clearance,	music	
clearance,	intellectual	property	(IP)	clearances	
for	things	like	art	and	literary	excerpts,	title	
clearance	(ex.	The	Butler).	

Clearance	Points	to	Keep	in	Mind	
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* When	seeking	clearance/permission	for	the	
use	of	a	product	keep	in	mind	the	different	
restrictions	that	can	lead	to	cost	savings.		For	
example,	getting	the	clearance	for	5-years	
instead	of	in	perpetuity	or	just	for	DVD	release	
instead	of	in	all	mediums	now	or	ever	to	be	
invented.	

Clearance	Points	to	Keep	in	Mind	

* Certain	product	use	can	fall	under	“fair	use”	
and	not	require	a	clearance.		Such	as	if	the	
product	is	one	of	many	on	a	grocery	store	
shelf	that	a	character	passes	by	but	is	not	
highlighted	in	any	way		

Clearance	Points	to	Keep	in	Mind	
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* Don’t	use	products	in	a	derogatory	way	–	
manufacturers	are	very	sensitive	about	this	
issue.	

Clearance	Points	to	Keep	in	Mind	

* You	may	need	to	obscure	logos	and	
trademarks	–	this	is	a	strategy	used	in	a	lot	of	
documentaries	to	keep	clearance	costs	down.	

Clearance	Points	to	Keep	in	Mind	
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* Keep	in	mind	wardrobe	(clothing,	jewelry,	
accessories)	can	be	viewed	as	products.		Think	
of	the	Louis	Vuitton	knock-off	bag	in	the	
Hangover	2	film	–	lots	of	litigation	over	that	
one.	

Clearance	Points	to	Keep	in	Mind	

* The	ultimate	responsibility	for	clearances	is	of	
the	film	producer	–	you	will	be	indemnifying	
(holding	harmless	so	you	take	all	the	blame)	
all	the	other	partners	so	make	sure	you	have	
this	issue	right.	

Clearance	Points	to	Keep	in	Mind	
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Recorded	Music	=	Two	Copyrights	

Happy	Birthday	Copyright	

The image cannot be displayed. Your computer may not have enough memory to open the image, or the image may have been corrupted. Restart 
your computer, and then open the file again. If the red x still appears, you may have to delete the image and then insert it again.

The image cannot be displayed. Your computer may not have enough memory to open the image, or the image may have been corrupted. Restart your computer, and then open the file again. If the red x still 
appears, you may have to delete the image and then insert it again.
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Synchronization	License	

	Allows	synchronizing	(“synching”)	of	
composition	with	visual	images	for:	
	•	Movies	
	•	Television	(TV	movies,	sitcoms,	

	commercials,	etc.)	
	•	Videos	

	

117	

Synchronization	License	

	Publishers	are	free	to	set	their	own	fees	for	a	synch	license.	The	fees	
are	traditionally	negotiated	based	on	several	different	factors,	
including	but	not	limited	to:	
			
*  Importance	of	the	song	to	the	project	
*  	Theme	of	the	project?	Is	the	song	a	driving	force	for	a	scene?	
*  Placement	of	the	song	
*  Main	or	end	title	sequences	are	generally	compensated	at	higher	rates	
*  How	much	of	the	song	is	played	
*  Is	the	whole	song	played,	or	just	a	few	seconds?		
*  The	song’s	current	popularity		

		

118	
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Synchronization	License-Movies	

Major	studio	movie	range	$15,000	to	$100,000+	
	
Main	title	usage	might	be	$50,000-$250,000	
	
Usually	for	all	rights	in	perpetuity		
	
	 	*		no	royalties	for	DVD/video	sales	

119	

Master	Use	License	

	In	order	to	use	a	particular	sound	recording	of	a	
composition	that	is	synchronized	in	some	
	format	(e.g.,	in	a	movie),	the	movie	producers	
	must	obtain	a	“master	use	license”	from	the	
	respective	record	company,	in	addition	to	the	
	synch	license	from	the	publisher	of	the	song.	

120	
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Master	Use	License	-	Commercials	

121	

Gross	Receipts/Net	Profit	

* Above	the	line	personnel	are	concerned	about	
“points”	
* Points	are	contingent	revenue	participation	in	
addition	to	the	fixed	fee	(once	a	condition	is	
reached)	
*  i.e.	Captain	Hook,	10%	of	gross	once	$100	million	in	
monies	reached.	
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Gross	Receipts/Net	Profit	

*  Gross	–	studio	receipts	from	theaters,	tv	licenses	and	
ancillary	sources	
*  Home	video	
*  Soundtrack	record	sales	
*  Music	publishing	income	
*  Merchandising	
*  Distribution	fees	(deduction)	
*  Distribution	Costs	(deduction)	
*  Production	Costs	(deduction)	
*  Deferrals	(deduction)	(pg.	800)	
*  Then	participations	kick	in	for	net.	

	

Insurance	

General	blanket	vs	individual	project	
Extra	insurance	
*  Filming	in	danger	zones	(such	as	Middle	East)	
*  Actors	doing	their	own	stunts	
*  Actors	not	allowed	to	do	certain	things	–	like	flying	
planes	
*  Cast	insurance	to	cover	death	or	incapacity	of	principal	
actors	
*  Essential	elements	insurance	(for	licensing,	presale)	
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Insurance	

*  General	insurance	for	theft,	damage,	injury	to	cast	
members	
* Workers	compensation	insurance	
* Weather	insurance	
*  Foreign	Insurance	
*  Aircraft	and	water	insurance	
*  Errors	and	Omissions	insurance	for	producers	
*  Title	Insurance	

	

	

UPDATE	

* Sonia	Nassery	Cole	–	directing	a	movie	in	
Afghanistan	–	movie	critical	of	the	Taliban	–	called	
“The	Black	Tulip”	

* Militants	found	her	lead	actress	
	and	cut	off	her	feet.	
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UPDATE	

* Can	you	film	US	or	foreign	currency	or	should	you	
make	your	own	currency	props?	
* You	CAN	film	most	currency	–	most	countries	have	a	
law	which	lists	filming	currency	in	a	film/tv	
production	as	an	exception.	
* Better	to	use	real	currency	so	you	are	not	in	violation	
of	The	Counterfeit	Detection	Act	of	1992	or	other	
related	laws.	

	

	

The	Intl	Market	

* As	a	distribution	location	(movie	receipts)	
*  $29.2	billion	
* As	a	source	of	funding	
* Country-specific	quotas	and	subsidies	
*  International	co-productions	
*  Film	Industry	by	the	Numbers	
http://www.onlinemba.com/blog/film-industry-
statistics/	

	

	



11/6/15	

65	

The	Intl	Market	

* Major	film	business	centers:	
*  US,	Nigeria,	Hong	Kong,	India	
*  India	is	distinct	from	Bollywood;	India	produces	more	
films	than	anywhere	else	in	the	world.	

*  Films	come	from	EU,	Asia,	South	America,	Africa,	
Australia,	and	more	–	look	at	foreign	film	category	of	
Oscars	

* UPDATE:		New	centers	developing	–	Doha	Tribeca	
Film	Festival	

	

	

Ancillary	Markets	

	•  Home	videos/DVD	
•  Soundtracks	
•  Books	
•  Merchandise	
•  Collectibles	
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FCC	

	

Federal	Communications	Commission	
•  Communications	Act	of	1934	
•  Rule-making	(ex.	Regulates	rates)	
•  Licensing	
•  Broadcast	Licenses	must	be	renewed	every	5	

to	10	years	
•  Cable	Systems	are	not	licensed	

•  Registration	
•  Adjudication	
•  Enforcement	

FCC	

	
Cable	Act	of	1984	
•  Illegal	to	take	signals	form	cable	system	w/out	

authorization	
•  Black	Boxes	

	
Net	Neutrality	&	Digital	Streaming	
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Indecency/Censorship	

http://www.mpaa.org/film-ratings/	
	

Resources	

*  Academy	of	Motion	Pictures	Arts	and	Sciences	
*  American	Film	Institute	
*  Motion	Picture	Association	of	America	
*  New	York	Women	in	Film	and	Television	
*  SXSW	Film	
*  Women	in	Film	and	Television	Atlanta	
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Resources	

Documentaries	and	Films	Based	on	True-Life	Stories	
http://www.gcglaw.com/resources/entertainment/
documentaries.html	
	
Five	Legal	Issues	Every	Documentary	Filmmaker	Should	Keep	
in	Mind	
http://www.lawlawlandblog.com/2010/08/
five_legal_issues_every_docume.html		
	

Resources	

Docudrama:	Navigating	the	Legal	Issues	of	Documentary	
Filmmaking	
http://getinmedia.com/articles/docudrama-navigating-legal-
issues-documentary-filmmaking		
	
Tips	from	the	Trenches:	Documentary	Filmmakers	
http://youtu.be/dT7Sv-25lMI		
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Deborah	Gonzalez,	Esq.	
The	Law	Office	of	Deborah	Gonzalez,	
Esq.,	LLC	
IP:	Art,	Music,	Entertainment,	Digital	
Atlanta	–	New	York	
706-614-9915	
www.dgonzalezesq.com		
dgartlaw@aV.net	
TwiVer:		@dg_iplaw	
Facebook:	dgonzalezlaw		

Contact	

	
Jonathan	B.	Mason,	Esq.	
Mason	Law	Group,	PC	
jmason@atlshowbizlaw.com	
404-920-8040	
TwiVer:	@atlshowbizlaw	
www.facebook.com/atlshowbizlaw	
	
	

Contact	


